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Virginia Criminal Sentencing Commission

June 4, 2018
 Meeting Minutes 
Members Present: 

Judge Edward L. Hogshire (Chairman), Judge Rossie D. Alston, Jr. (Vice-Chairman), Judge Bradley B. Cavedo, Delegate Benjamin L. Cline (by telephone), Timothy S. Coyne, James Fisher, Judge Dennis L. Hupp, Judge Lisa Bondareff Kemler, Judge Michael Lee Moore, Kyanna Perkins, James E. Plowman, Kemba Smith Pradia, Senator Bryce E. Reeves, Judge Charles S. Sharp, Shannon L. Taylor and Judge James S. Yoffy

Members Absent:

Diane Abato (Attorney General representative) 
The meeting commenced at 10:10 a.m. 

Judge Hogshire announced that Jody Fridley, the Commission’s Training/Data Quality Manager, had accepted the position of Deputy Director for the Commission.   

Agenda 
I. Approval of Minutes

Judge Hogshire asked the Commission members to approve the minutes from the previous meeting, held on April 9, 2018. The Commission unanimously approved the minutes without amendment. 
II. Juveniles Convicted in Circuit Court  
Meredith Farrar-Owens, Commission Director, provided members with background information regarding the study of juveniles convicted in Virginia’s circuit courts. In 2006 and again in 2009, the Sentencing Commission was asked by the State Crime Commission to provide information on juveniles transferred to the circuit court to be tried as adults. Information was compiled and presented to the full membership of the Crime Commission in October 2006 and June 2009. In 2010, the Crime Commission asked the Sentencing Commission to update its analysis in order to add the most recent data available. The results of this analysis were provided to the Crime Commission staff in November 2010. 
Ms. Farrar-Owens informed members that, in 2017, the Sentencing Commission had received two requests to update its analysis of juveniles convicted in circuit court. In the previous studies, staff determined that the Commission had not received sentencing guidelines forms for all juveniles convicted in circuit court. Therefore, staff supplemented sentencing guidelines data with data from the Circuit Court Case Management System (CMS), Department of Corrections (DOC) and Department of Juvenile Justice (DJJ), as well as other sources. This same general approach was used for the most recent study to ensure that all juveniles convicted in circuit court were captured; however, a few changes in the data required certain modifications to the methodology. 
Ms. Farrar-Owens asked Chang Kwon, Research Associate, to continue the presentation. Mr. Kwon began by saying that, for the purposes of this analysis, the term “juveniles” refers to persons who were under the age of 18 at the time of the offense (or who were under the age of 18 for at least one offense in the case). For this study, as well as the 2006 and 2009 studies, a case was defined as a sentencing event. Analysis focused on the original felony conviction and excluded subsequent probation violation hearings for that offense.   
Mr. Kwon described changes in the types of data used for the study. Automated Pre/Post-Sentence Investigation (PSI) information could not be included because the data no longer captured sentencing outcomes and Local Inmate Data System (LIDS) information could not be included because the data do not distinguish individuals by type of court. Mr. Kwon explained that excluding those data sources may have contributed to the lower number of juveniles identified in this study compared to previous studies. At the same time, improvements in data collection were achieved because of the availability of new software features. In general, the data captured the overall trend in juveniles convicted in circuit court from fiscal year (FY) 2010 through FY2017. He noted that the data only included juveniles convicted of at least one felony in circuit court and did not include, for example, those for whom the charge was reduced to a misdemeanor. 

Before presenting the findings of the Commission’s latest analysis, Mr. Kwon discussed other recent trends in the juvenile justice system, including intakes cases and complaints in DJJ’s Court Service Units and the juvenile detention home and juvenile direct care populations. Ms. Taylor asked for clarification regarding the direct care population. Ms. Farrar-Owens responded that the direct care population captures all juveniles who have been committed by a court to DJJ; most of the juveniles are housed in DJJ facilities, but some are held elsewhere in order for them to participate in programs or receive services. 
Mr. Kwon reported that, between FY2010 and FY2017, the number of cases in which a juvenile was convicted of a felony in circuit court declined overall (from 412 in FY2010 to 206 in FY2016). In FY2017, this figure rose slightly to 237. For juveniles convicted of felonies in circuit courts, the most common disposition was an adult prison sentence. During the eight-year period studied, slightly less than half (43%) of the juvenile offenders were ordered to serve a prison term of at least one year. Altogether, 71% of juveniles convicted in circuit court received an adult sanction. Another 7% of these juveniles received a blended DJJ/DOC sentence. Approximately 11% of the juveniles convicted of felonies in circuit court were sentenced to DJJ with a determinate commitment, whereby the judge specifies the period of time the juvenile is to serve. Another 5% were sentenced to DJJ with an indeterminate commitment, meaning that DJJ will determine the juvenile’s length-of-stay. A small percentage of offenders (7%) were given juvenile probation or some other juvenile sanction. 
Mr. Kwon then stated that, for juveniles convicted of felonies in circuit court, compliance with the sentencing guidelines was considerably lower than compliance in cases involving offenders who committed the offense as an adult. Compliance among juvenile

offenders was 53%, compared to 80% for all other guidelines cases. When departing

from the guidelines, circuit court judges were much more likely to sentence a juvenile offender to a term less than the recommended guidelines range than above it. In 37% of the juvenile cases, the judge ordered a sentence below the guidelines recommendation. 
Mr. Kwon then presented the types of disposition and median prison sentence length by offense type. For murder, the median prison sentence was 20 years, while the median prison sentence for rape, forcible sodomy or object sexual penetration was 10 years. Juveniles convicted of robbery were given a median prison sentence of 5.4 years. Larceny and fraud offenses netted a median sentence of two years. He noted that prison sentences for juveniles convicted in circuit court were roughly comparable to prison sentences given to adult offenders for similar offenses. Mr. Plowman asked if life sentences were included in the analysis. Ms. Farrar-Owens said that the presented figures were based on the median sentence for each offense and the life sentences were included when the median was determined. 
Mr. Kwon concluded by presenting the jurisdictions having the highest rates of juveniles convicted of felonies in circuit court (per 1,000 population) and the jurisdictions having the most juvenile cases for which sentencing guidelines had not been submitted to the commission. 

III. Sentencing Guidelines and Drug Type
Lora McGraw, Research Associate, displayed the changes made to the sentencing guidelines cover sheet, effective July 1, 2017. The new cover sheet includes check boxes for preparers to indicate the types of drugs associated with felony cases. The information is recorded whenever the primary (most serious) offense is a felony drug offense. 
Ms. McGraw advised the Commission that the percentage of felony sentencing events in which a drug offense was the most serious had increased from 32% in FY2013 to 42% in the preliminary FY2018 data. In sentencing events in which a drug offense was the most serious, the newly-collected drug type data indicated that 73% involved a non-opioid. Some type of opioid was indicated in 27% of the drug sentencing events. Among sentencing events associated with opioids, 64.1% involved heroin. Ms. Taylor asked if the information presented included simple possession cases. Ms. McGraw responded that it did. Ms. Taylor asked if the staff could break this information down by possession and distribution cases, which Ms. McGraw indicated that they could do. Ms. Smith Pradia asked if the data could be split by type of drug. Ms. McGraw stated that staff could certainly do that. This information would be included in the Commission’s 2018 Annual Report. Ms. McGraw concluded by saying that the staff would continue to monitor these data. 
IV. Sentencing Guidelines and Sentence Reductions under § 19.2-303.01
Jody Fridley, Deputy Director, stated that, under existing law, a court may reduce a prison sentence after a person has been convicted and sentenced if the offender is still in jail and has not been transferred to the custody of the Department of Corrections.

The 2018 General Assembly adopted legislation (House Bill 188/Senate Bill 35) to authorize the court, upon motion of the Commonwealth’s attorney, to reduce an offender’s sentence if the offender, after sentencing, provided substantial assistance in the investigation or prosecution of another person for certain offenses (these are: murder, mob crimes, kidnapping, malicious assault or bodily wounding, robbery, carjacking, sexual assault, arson, or drug distribution). If the motion were made more than one year after entry of the final judgment order, the proposal authorizes the reduction in sentence only if the offender’s assistance involved information that (i) was not known to the offender until more than one year after entry of the final judgment order, (ii) did not become useful to the Commonwealth until more than one year after the entry of the final judgment order, or (iii) its usefulness could not have been anticipated by the offender until more than one year after entry of the final judgment order. This legislation (§ 19.2-303.01) was scheduled to take effect on July 1, 2018. 
Mr. Fridley said that the staff is routinely asked to provide information on the impact of legislation and policies. Staff expected that, in the future, the Commission would be tasked with analyzing the use of § 19.2-303.01 in Virginia’s courts. 
Mr. Fridley asked members if, once the new law is in effect, the calculation of guidelines compliance rates should be based on the original sentence or the reduced sentence ordered by the court under § 19.2-303.01. He added that, since substantial assistance is not a factor on the guidelines, using the original sentencing may better reflect judicial sentences in similar cases. Mr. Fridley added that any procedure to capture information regarding sentence modifications under § 19.2-303.01 must ensure the safety of the individual providing the assistance. He also recommended that any procedure to capture such information be simple.
It is unclear if the court’s sentencing orders will clearly indicate a reduction in sentence under the new provision. The Court Case Management System (CMS) will include a new hearing type code to indicate when a hearing is held under § 19.2-303.01 and clerks will be able to indicate if the motion was granted or denied. However, the CMS system will not retain the original sentence if a judge modifies the sentence.    
Mr. Fridley presented a draft form developed by staff that could be used to collect information on the use of sentence reductions under § 19.2-303.01, if the Commission approved. The Commonwealth’s attorney would submit the form to the court when a motion is made. The judge would complete the sentencing information section, including, if required, any departure reason. The clerk of court would submit the completed form along with a court order and departure reason to the Commission.
Commission discussed options for proceeding, including the proposed form and possible modifications to it. Judge Hupp made a motion that staff use the original sentence ordered by the court, and not the modified sentence, when calculating judicial compliance with the guidelines and Judge Cavedo seconded the motion. The Commission voted 16-0 in favor. Judge Alston made a motion to implement the proposed form with the modifications approved by the Commission and there was a second to the motion. The Commission voted 16-0 in favor.   
V. Calculation of Compliance and First Offender Status
Mr. Fridley advised members that the Commission had received a request to modify the way compliance with the sentencing guidelines is calculated in cases involving the use of § 18.2-251 (first-offender status). 
Mr. Fridley reviewed § 18.2-251, which provides an option to the court for individuals accused of possessing a controlled substance for the first time. Section 18.2-251 gives the court the power, without entering a finding of guilt and with the consent of the accused, to place the defendant on probation with certain terms and conditions. If the defendant complies with all terms and conditions, the court will dismiss the charge. 
Analysis of sentencing guidelines data for FY2014-FY2018 (preliminary) revealed that, when judges utilize § 18.2-251 as a disposition, compliance with the guidelines for possession of a Schedule I or II drug was high (93%). During this five-year time period, 6% of the Schedule I or II drug cases resulting in § 18.2-251 outcomes were below the guidelines recommendation. While the guidelines recommend incarceration in minority of these cases, judges may handle the case in accordance with § 18.2-251 and indicate § 18.2-251 as the reason for the guidelines departure. 
According to Mr. Fridley, the request submitted to the Commission asks that all cases in which a judge utilizes § 18.2-251, as authorized by statute, be considered in compliance with the sentencing guidelines, regardless of the recommended sentence. 
Mr. Fridley indicated that, because first-offender status is routinely offered to drug offenders with little or no prior record, the guidelines typically do not recommend incarceration. Judges almost always concur with a recommendation of probation/no incarceration in such cases. Thus, the suggested change would not apply to a large number of cases.

Mr. Fridley described an option for the Commission. On the sentencing guidelines form, when the jury trial box is checked, or the judge checks the box indicating the acceptance of a plea agreement, or the judge checks the box indicating use of DOC’s CCAP program, the Commission interprets these as the reason for departure from the guidelines. The Commission could expand this type of interpretation to include the use of § 18.2-251. Thus, checking the box for § 18.2-251 would automatically be interpreted as the departure reason (i.e., it would serve as the default departure reason), if the judge does not otherwise specify one. 
Mr. Fridley asked the members how they would like to proceed. Judge Cavedo and Judge Sharp supported changing Commission policy such that all cases in which the accused is statutorily eligible and the judge utilizes § 18.2-251 be considered in compliance with the sentencing guidelines, regardless of the recommended sentence. Judge Hupp indicated that he preferred the Commission’s current policy. 
Judge Cavedo made a motion to change the calculation of compliance so use of § 18.2-251 is not a departure from the guidelines. The motion was seconded by Judge Sharp. With no further discussion, the Commission voted 15-1 in favor. 
V. Possible Topics for Guidelines Revisions
The Commission closely monitors the sentencing guidelines system and, each year, deliberates upon possible modifications to enhance the usefulness of the guidelines as a tool for judges. Topics for possible guidelines revisions are suggested by Commission members, prosecutors, defense attorneys, and other guidelines users. In addition, staff closely examine compliance with the guidelines and departure patterns in order to pinpoint specific areas where the guidelines may need adjustment to better reflect current judicial thinking. The reasons judges write for departing from the guidelines are very important in guiding the analysis. The Commission’s proposals represent the best fit for the available sentencing data. Any modifications to the guidelines adopted by the Commission must be presented in its Annual Report, submitted to the General Assembly each December 1. 
Thomas Barnes, Research Associate, presented several topics for possible guidelines revisions/additions this year. Analysis of these topics would proceed if approved by the members. Proposed topics included five offenses that could be studied for possible revisions to existing guidelines and four offenses that could be analyzed for possible addition as new guidelines offenses. 
1) Manufacture, distribute, etc., Schedule I/II drug, 3rd or subsequent offense 
(§ 18.2-248(C))      

Mr. Barnes stated that compliance with the current guidelines for this offense was below the overall compliance rate and, when judges depart, they were significantly more likely to sentence above the guidelines than below. Examining FY2013-FY2017 sentencing guidelines data, the overall compliance rate for this offense was 68.7%, with nearly all of the departures exceeding the guidelines recommendation. This suggests that the guidelines for this offense could be refined to better reflect current judicial sentencing patterns. Judge Cavedo commented that this offense requires a mandatory minimum sentence of 10 years in prison. 
2) Malicious injury resulting in permanent impairment (§ 18.2-51.2(A))

Examining FY2013-FY2017 sentencing guidelines data, the overall compliance rate for this offense was 56.8%. Given the high aggravation rate (33.9%), Mr. Barnes indicated that the guidelines for this offense could be re-evaluated in order to better align them with current judicial thinking. 
3) Child abuse and neglect resulting in serious injury (§ 18.2-371.1(A))

While current guidelines cover the offense of child abuse and neglect resulting in serious injury, judges do not comply with the recommendations at a high rate. The overall compliance rate for this offense during FY2013-FY2017 was 57.1%. According to Mr. Barnes, more than 29% of the cases resulted in upward departures from the guidelines. Thus, staff could conduct a thorough analysis and try to develop a proposal to increase compliance and reduce the aggravation rate in these cases.

4) Sex offender registry violation, 2nd or subsequent, not violent category (§ 18.2-472.1(A))
Current guidelines cover sex offender registry violations, including second or subsequent violations by offenders not categorized as violent under § 9.1-902. Examining FY2013-FY2017 sentencing guidelines data, the overall compliance rate for this offense was 66.7%, with the majority of the departures exceeding the guidelines recommendation. Mr. Barnes suggested that that the guidelines for this offense could be refined to better reflect actual judicial sentencing patterns observed in the data. 
5) Burglary offenses (§ 18.2-89 through § 18.2-93))
Mr. Barnes reported that, based on FY2013-FY2017 sentencing guidelines data, the overall compliance rate for burglary of a dwelling was 67.7%, while the overall compliance rate for burglary of other (non-dwelling) structures was 77.2%. According to Mr. Barnes, some circuit court judges had suggested that the Commission review the guidelines for burglary offenses. Staff could examine the importance of factors such as victim injury, time of day of the offense, and whether a person was present in the structure at the time of the offense. Mr. Barnes indicated that this level of analysis would require a special study, as additional case details would need to be collected.  
6) Possess methamphetamine precursors (§ 18.2-248(J))

Currently, the sentencing guidelines do not cover the possession of methamphetamine precursors under § 18.2-248(J)). Mr. Barnes reported that staff found 213 sentencing events during FY2013-FY2017 for which this crime was the most serious offense. This was the most common offense not yet covered by the guidelines system. Staff would use these data to determine if it was now feasible to add this crime as a guidelines offense. 
7) Manufacture, sell, etc., 28g-226g of methamphetamine (§ 18.2-248.03)

Similarly, Virginia’s sentencing guidelines do not cover the manufacture, sale, etc., of 28g to 226g of methamphetamine, as defined in § 18.2-248.03. As shown by Mr. Barnes, staff found a total of 163 sentencing events during FY2013-FY2017 in which this crime was the most serious offense. These data would be used to determine the feasibility of adding this crime to the guidelines system.

8) Delivery of narcotics/marijuana to prisoner (§ 18.2-474.1)

The delivery of narcotics/marijuana to a prisoner (§ 18.2-474.1) is another crime not currently covered by the guidelines. Mr. Barnes reported that staff had identified 208 sentencing events during FY2013-FY2017 in which this was the most serious offense. Further analysis of these data would indicate if this offense could be added to the sentencing guidelines.

9) Driving under the influence (DUI) after prior felony DUI conviction (§ 18.2-270(C,2)). 
Finally, Mr. Barnes proposed analysis of cases involving convictions for driving under the influence (DUI) following a previous felony DUI conviction (§ 18.2-270(C,2)). This specific crime was carved out of the existing DUI statute by the 2013 General Assembly. It specifies that anyone convicted of a DUI who has a prior felony conviction for DUI under one of the specified provisions is guilty of a Class 6 felony and subject to a mandatory minimum term of one year. Despite its relatively recent carve out in the Code, staff identified 174 sentencing events in which this offense was the most serious. Staff could analyze the available data to determine if it was feasible to add this crime as a guidelines offense. 
Judge Cavedo made a motion for the staff to proceed with analysis for topics 2, 3 and 4 for possible revisions to the guidelines. Judge Yoffy seconded the motion. The Commission voted in favor 16-0.  
Judge Yoffy indicated that he would like the staff to examine burglary offenses for possible guidelines revisions. Ms. Taylor made a motion to proceed with analysis for burglary offenses. Judge Alston seconded. The Commission voted in favor 16-0. 
Judge Cavedo made a motion to approve the four new possible guidelines offenses for analysis (topics 6 through 9). The motion was seconded. The Commission voted 16-0 in favor.   
Mr. Barnes invited Commission members to submit additional topics for analysis, should they wish to do so. 

Ms. Taylor asked if the staff could provide information related to drug distribution cases that resulted in a death. Ms. Farrar-Owens indicated that staff would do so.
VII. Fee Waivers for Training and Manuals
Mr. Fridley updated members as to the status of the Commission’s fee waiver program for court-appointed attorneys who meet specified criteria. The Commission had allocated $3,000 in fee waivers for FY2018 and, for the fiscal year to date, $2,975 in fee waivers have been approved. As the end of the fiscal year was approaching, Mr. Fridley asked the members if they wished to approve funds for fee waivers for FY2019. 
Judge Hupp made a motion that the Commission continue the program with an allocation of $3,000 for FY2019. With a motion made and seconded, the Commission voted 16-0 in favor.
VIII. Miscellaneous Items

Ms. Farrar-Owens asked members to recall the Commission’s April 2018 meeting, during which she had presented a letter from Delegate Rob Bell, Chairman of the House Courts of Justice Committee. In his letter, Delegate Bell asked the Commission to review House Bill 1312 (proposed during the 2018 Session), and the concept it addressed, and make recommendations for the 2019 Session of the General Assembly. The proposed substitute for House Bill 1312 would have statutorily required the Commission to report to the House and Senate Courts of Justice Committees the number of cases in which judges did not file a written explanation of departure from the guidelines when required by § 19.2-298.01. As requested by the Commission in April, Ms. Farrar-Owens had drafted a response letter, which was included in the members’ materials. Judge Alston made a motion to transmit the letter as shown, which was seconded by Judge Cavedo. The Commission voted 16-0 in favor.   
Ms. Farrar-Owens indicated that the most recent draft of the Probation Violation Guidelines Judicial Survey was included in the meeting materials. She informed members that the Chief Justice had requested that the Commission postpone the survey until after the Judicial Conference in May, as the circuit court judges had been asked to complete multiple surveys in recent months and he was concerned that another survey might not be well received. Judge Cavedo felt that summer was not an appropriate time to mail the survey. The consensus was to wait until the Fall to send the survey. Judge Alston suggested September 1st. 
Judge Hogshire recognized Judge Hupp and noted that this meeting would be his last, as he would soon be retiring from the circuit court bench. Judge Hogshire thanked him for his commitment and years of service to the Commission.

Ms. Farrar-Owens reminded the members of the dates of the remaining Commission meetings for the year. The Commission is scheduled to meet on September 10 and November 7. 
With no further business on the agenda, the Commission adjourned at 12:20.
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